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Sec. 29, I.R C, provides a credit for fuel
produced from nonconventi onal sources, including gas
produced from geopressurized brine, Devoni an shal e,
coal seans, or a tight formation

In 1993 and 1994, S/V, a partnership, sold 32,410
barrels of oil equivalent (BOE s) of natural gas
produced from nonconventi onal sources described under
sec. 29, I.RC.S/V sold 15,483 BOE' s of gas produced
froma tight formation that was not Devoni an shal e and
16, 927 BOE s of gas produced fromboth a tight
formati on and Devoni an shal e.

Held: S/Vis allowed a credit for 32,410 BCE s of
natural gas. The credit rate is (1) 15,483 tines $3,
and (2) 16,927 times $3 indexed as provided in the
first sentence of sec. 29(b)(2), I.RC
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Dom W G eco, for petitioner.

M chael A. Yost, Jr. and Edward F. Peduzzi, Jr., for

respondent.

OPI NI ON

COLVIN, Judge: On August 3, 1998, respondent issued two
notices of final partnership admnistrative adjustnment to S/V
Drilling Partners (S/V), a partnership, in which respondent
determ ned adjustnments to S/V's partnership returns for the tax
years endi ng Decenber 31, 1993 and 1994. On August 18, 1998,
Snyder Arntlar Gas Co. (Snyder), S/V s tax matters partner,
petitioned the Court to redeterm ne respondent’s adjustnents to
partnership itens.

In 1993 and 1994, S/V sold 32,410 barrels of oil equival ent
(BCE' s)! of natural gas produced from nonconventional sources,
consisting of 15,483 BOE s of gas produced froma tight formation
t hat was not Devoni an shale and 16,927 BOE s of gas produced from
both a tight formati on and Devoni an shal e.

The issue for decision is the ambunt of S/V' s section 29
credit. W hold that S/Vis allowed a section 29 credit equal to
(1) 15,483 tinmes $3, and (2) 16,927 tines $3 indexed as provided

in the first sentence of section 29(b)(2).

1 A barrel of oil contains about 5.8 mllion British
thermal units (Btu' s).
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Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue, and Rul e
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

The parties submtted this case fully stipulated under Rule
122. S/V's principal place of business was Kittanning,
Pennsyl vani a, when the petition was fil ed.

A. S/V's Natural Gas Production Froma Tight Fornmtion and
Devoni an Shal e

In 1992, S/V, a partnership conposed of Snyder and Victory
Energy Corp. (Victory), drilled eight natural gas wells in
Arnmstrong and | ndi ana Counties, Pennsylvania. |n Decenber of
that year, Victory filed with the Pennsyl vani a Departnent of
Envi ronnment al Resources (DER) two cl assification requests for
each well, seeking determ nations that these wells produced
natural gas from Devonian shale and froma tight formation. The
requests were made under section 503 of the Natural Gas Policy
Act of 1978 (NGPA), Pub. L. 95-621, 92 Stat. 3350, 15 U S.C. sec.
3413 (1988) (repeal ed January 1, 1993, by the Natural Gas
Vel | head Decontrol Act of 1989, Pub. L. 101-60, sec. 3(b)(5), 103
Stat. 157, 159). DER approved Victory's requests and determ ned
that the wells were producing natural gas fromrock formations
that qualified as both Devonian shale and a tight formation. The
Federal Energy Regul atory Comm ssion (FERC) approved DER s

det er m nati ons.
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In 1993 and 1994, S/V sold 32,410 BOE's of natural gas
produced fromthe wells to public utilities. During these years,
15,483 BOE' s of natural gas sold by S/V were produced froma
tight formation that was not Devonian shale, and 16,927 BOE s
were produced froma tight formation that was al so Devoni an
shal e.

BOE' s of Natural Gas Produced by S/V From Nonconventional Sources
(rounded to the nearest BOE)

Produced from a Produced from a
tight formation but tight formation
Year Tot al not Devoni an shal e and Devoni an _shal e
1993 15, 137 7,343 7,794
1994 17, 273 8, 140 9, 133
Tot al 32,410 15, 483 16, 927

B. S/V' s Tax Returns

On its 1993 and 1994 partnership returns, S/V clained a
credit under section 29 for 15,483 BOE s of natural gas it
produced froma tight formati on that was not Devoni an shale and a
doubl e credit (one equal to $3 per BOE, and one equal to $3
(i ndexed) per BOE) for the 16,927 BOE s produced froma tight
formation that was al so Devonian shale. On its 1994 tax return
S/'V based its conputation of the Devonian shale credit on the

1995 inflation adjustnent factor.
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Di scussi on

Petitioner contends that S/Vis entitled to a credit under

section 292 for the 15,483 BCOE' s of natural gas it produced from

2 SEC. 29. CREDIT FOR PRODUCI NG FUEL FROM A
NONCONVENT! ONAL  SOURCE

(a) Allowance of credit.

There shall be allowed as a credit against the tax
i nposed by this chapter for the taxable year an anobunt
equal to--

(1) $3, multiplied by

(2) the barrel-of-oil equivalent of qualified
fuel s--

(A) sold by the taxpayer to an unrel ated person
during the taxable year, and

(B) the production of which is attributable to
t he taxpayer.

(b) Limtations and adj ustnents.

* * * * * * *

(2) Credit and phaseout adjustnent based on
inflation.--The $3 anobunt in subsection (a) and the
$23.50 and $6 anobunts in paragraph (1) shall each be
adj usted by nultiplying such anount by the inflation
adjustnent factor for the cal endar year in which the

sale occurs. In the case of gas froma tight
formation, the $3 anount in subsection (a) shall not be
adj ust ed.

* * * * * * *

(c) Definition of qualified fuels.--For purposes of
this section--

(1) I'n general. The term*“qualified fuels” neans--

(continued. . .)
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a tight formation that was not Devoni an shale and a double credit
for the 16,927 BOE's it produced froma tight formation that was

al so Devoni an shale. Thus, petitioner, in effect, contends that

S/'V produced 49,337 BOE's (i.e., 15,483 plus (2 X 16,927)) of gas
qualifying for the credit under section 29.

Respondent contends that S/Vis entitled to a credit for
only 16,927 BOE's of gas. Respondent contends that S/Vis
entitled only to the | arger of:

1. A $3 per barrel credit for the 32,410 BOE' s of natural
gas S/V produced, or

2. A credit for the 16,927 BCE s of natural gas S/V

2(...continued)
(A) oil produced fromshale and tar sands,

(B) gas produced from-

(1) geopressured brine, Devonian shale, coa
seans, or a tight formation, or

(1i) biomss, and

(O Iliquid, gaseous, or solid synthetic fuels
produced fromcoal (including lignite), including such
fuel s when used as feedstocks.

* * * * * * *

(d) O her definitions and special rules.

* * * * * * *

(5) Barrel-of-o0il equivalent.--The term *“barrel -
of -oil equivalent” with respect to any fuel neans that
anmount of such fuel which has a Btu content of 5.8
mllion * * *,
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produced from property qualifying both as a tight formati on and
Devoni an shale, at a rate of $3, indexed as provided in the first
sentence of section 29(b)(2).

Since the latter amount is larger than the forner,
respondent’s position, in effect, is that S/Vis entitled to a
credit based on only 16,927 BCE s.

We agree and disagree in part with both parties.

A. Credit for the 15,483 BOE' s of Natural Gas S/V Produced From
a Tight Fornation That Was Not Devoni an Shal e

S/'V produced 15, 483 BOE' s of natural gas froma tight
formati on which was not Devoni an shale. Section 29(b)(2) (second
sentence) provides that the $3 credit is not indexed for natural
gas produced froma tight formation. Thus, S/Vis entitled to a
credit of $3 per BOE on the 15,483 BOE' s of natural gas it
produced froma tight formation that was not Devoni an shal e.

B. Credit for the 16,927 BOE's of Natural Gas S/V Produced From
Both a Tight Formation and Devoni an Shal e

1. Section 29

S/'V produced 16,927 BOE' s of fuel froma tight formation
that was al so Devonian shale. Section 29(a) limts the credit
for producing fuel froma nonconventional source to a fixed
dol | ar anmpbunt per BOE. Section 29(d)(5) defines a BOE of fuel as
fuel with Btu content of 5.8 mllion

The Senate comm ttee report acconpanyi ng enact nent of

section 29 also clearly limts the credit to $3 per barrel of oi
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equi val ent (before any indexing for inflation). That report
states in pertinent part that the credit:

woul d be equal to $3 for the production of an anmount of
energy equivalent to that contained in a barrel of
crude oil, and all energy equival ent neasurenents woul d
be made on the basis of Btu content. Therefore, a $3
credit would be allowed for the production of 5.8
mllion Btu' s of energy.

* * * * * * *

The credit would be $3 for the production of 5.8
mllion Btu's * * *

S. Rept. 96-394, at 87, 89 (1979), 1980-3 C.B. 131, 205, 207.

Simlarly, the conference report states in pertinent part
that the “credit is $3 for the production of each unit of 5.8
mllion Btus of energy, the equivalent of one barrel of oil”. H.
Conf. Rept. 96-817, at 140 (1980), 1980-3 C B. 245, 300.

The Senate bill also provided a fornula to determ ne the
entitlenment to the credit for taxpayers with a fractiona
interest in the property:

Production froma property shall be attributed to the

t axpayer for the taxable year in an anmount which bears

the same ratio to the total sales during such year of

qualified fuels from such property as the anmount of the

t axpayer’s gross incone from such property for such

year from such sal es bears to the aggregate gross

i ncome from such property for such year from such

sales. [Crude G| Wndfall Profit Tax Act of 1979,

H R 3919, sec. 251, 96th Cong., proposing new l.R C

sec. 44D(3)(3) (A .]

Thus, the commttee reports, as well as section 29, show

that Congress intended the credit to be based on the barrel of
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oi | equival ent of fuels produced.

2. Petitioner’s Argunent

Petitioner contends that, under a literal reading of section
29, S/IVis entitled to a double credit for the 16,927 BOE s of
natural gas it produced froma tight formati on and from Devoni an
shale. Petitioner acknow edges that the |egislative history
i ndi cates that section 29 provides a fixed credit anmount
(initially $3) per 5.8 million Btu' s of energy produced, but
contends that section 29, as enacted, does not. Petitioner
contends that neither section 29 nor any other authority
prohibits a double credit. W disagree.

The credit under section 29(a) is $3 tines the BCE of
“qualified fuels”. (Enphasis added.) Section 29(c)(1) provides
that three fuels, i.e., oil, gas, and synthetic fuels, may
qualify for the credit. Gas qualifies for the credit if it is
produced from geopressurized brine, Devonian shale, coal seans,
tight formation, or bionass. See sec. 29(c)(1)(B). Section 29
does not create a separate tight formation credit and Devoni an
shale credit. The definition of BOE in section 29(d)(5) provides
a uni formneans of calculating the quantity of each qualified
fuel produced and sold. S/V produced and sold a total of 32,410
BCE s of qualifying natural gas in the tax years at issue. O
this total, S/V produced and sold 16,927 BCE s of gas fromboth a

tight formati on and Devoni an shale. Since gas produced from
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t hose sources qualifies under section 29(c)(1), S/Vis entitled
to claima credit based on that 16,927 BCE s of natural gas.

A taxpayer may claima section 29 credit only for
nonconventional fuel sold to an unrel ated person during the
taxabl e year. See sec. 29(a)(2)(A). This requirenent suggests
double credits are not all owed because a producer would not sel
the same fuel twice. Simlarly, section 29(d)(5) defines BOE as
an amount of fuel that contains 5.8 mllion Btu's. This
definition inplies that double credits are not allowed for a BOE
of fuel because the effect would be to give a credit for each 2.9
mllion Btu's. Petitioner contends that the holding of True Q|

Co. v. Conm ssioner, 170 F.3d 1294 (10th Gr. 1999), affg.

Ni el son-True Partnership v. Conm ssioner, 109 T.C 112 (1997), is

contrary to our conclusion. W disagree. True Gl Co. did not

i nvol ve whet her the taxpayer was entitled to a double credit.
Section 29(c)(2) (A provides that FERC, under NGPA,
determ nes gas production classifications. W held in True Q|

Co. v. Commi ssioner, supra, that FERC (not the taxpayer) mnust

determ ne gas production classifications. Petitioner contends

that our result is inconsistent with the NGPA and True Gl Co. v.

Conmm ssi oner, supra. W disagree. W do not dispute that FERC

determ nes gas production classification.
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Petitioner cites Priv. Ltr. Rul. 86-42-052 (July 21, 1986)
for the proposition that the Conmm ssioner has known for many
years that gas production can qualify for nore than one NGPA
classification. The fact that natural gas nmay qualify under nore
t han one NGPA cl assification does not entitle S/V to a double
credit under section 29.

Petitioner contends that Congress intended to provide
mul tiple incentives for natural gas production. Despite this, we
concl ude that Congress did not provide double credits under
section 29 for the sane natural gas.

Petitioner contends that we nust |iberally construe section

29, citing Mller v. Standard Nut Margarine Co., 284 U. S. 498,

501 (1932). W disagree. The U S. Suprene Court stated in

Standard Nut Margarine Co. that definitions of things subject to

be taxed may not be extended beyond their clear inport. See id.
Section 29 does not define things subject to tax. The denial of
doubl e credits under section 29 is consistent with the |ong-
standing judicial preference for interpreting tax statutes,
absent a clear declaration of congressional intent, not to allow

double credits. See United States v. Skelly Gl Co., 394 U S

678 (1969); Charles Ilfeld Co. v. Hernandez, 292 U S. 62 (1934);

United Tel econmms, Inc. v. Conm ssioner, 589 F.2d 1383 (10th Gr

1978), affg. 67 T.C. 760 (1977) and 65 T.C. 278 (1975).
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3. Respondent’s Ar gunent

Respondent contends that S/Vis entitled to a credit under
section 29 equal to the larger of (a) $3 tines 32,410 or (b) $3
(1 ndexed) tinmes 16,927. Respondent points out that section
101(b) (5) of the NGPA of 1978 provided that if any natural gas
qual i fied under nore than one provision of the NGPA the
provi sion which allowed the highest price applied. S/ V would be
entitled to a larger credit if the credit were based on 16, 927
times $3 (indexed) than if it were based on 32,410 tinmes $3
(uni ndexed). Thus, respondent contends that allowing a credit
based only on S/V s gas production from Devonian shale is
consistent wwth the NGPA. Respondent offers no explanation for
the fact that under that theory S/V would, in effect, be entitled
to a credit for only 16,927 BOE s of gas.

We di sagree wth respondent and conclude that S/V is
entitled to a credit for all of the qualified fuel that
petitioner produced and sold; i.e., 32,410 BOE' s of gas.

4. Whet her the $3 Credit for the 16,927 BOE' s of Natural

Gas S/ V Produced Froma Tight Formati on and Devoni an
Shale |Is | ndexed Under Section 29(b)(2)

Section 29(b)(2) indexes the $3 credit for gas produced from
Devoni an shale, but it does not index the credit for gas produced
froma tight formation. Since S/V produced 16,927 BCOE s of gas

fromboth a tight formati on and Devoni an shal e, question may
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ari se whether the $3 shoul d be indexed for that fuel. The
parties did not brief this issue.

The first of respondent’s two alternative positions is that
S/V qualifies for a credit based on the 16,927 BCE s of gas S/V
produced froma source that was both Devonian shale and a tight
formation at a rate of $3 (indexed). It is inherent in that
position that respondent accepts that the $3 credit is indexed
for gas produced fromboth a tight formati on and Devoni an shal e.
| ndeed, respondent has nmade no argunent that the credit shoul d
not be indexed for the natural gas S/V produced from Devoni an
shal e even though it was also froma tight formation. Under
t hese circunstances, we consider respondent to have conceded this

issue. See Askew v. United States, 680 F.2d 1206, 1208 n.2 (8th

Cir. 1982); Levin v. Conm ssioner, 87 T.C 698, 722-723 (1986),

affd. 832 F.2d 403 (7th Gr. 1987); Zinmerman v. Conm ssioner, 67

T.C. 94, 104 n.7 (1976).

C. Concl usi on

We hold that petitioner is entitled to a credit of (1) $3
per BOE on 15,483 BCE s of natural gas produced froma tight
formation, and (2) $3 (i ndexed) per BCE on 16,927 BOE s of

natural gas produced from both Devoni an shale and a tight
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formation, for a total of 32,410 BCOE s.°®

To reflect concessions and the foregoing,

Deci sion will be entered

under Rul e 155.

Revi ewed by the Court.

COHEN, CHABOT, PARR, WELLS, RUWE, WHALEN, BEGHE, CHI ECHI,
LARO, GALE, THORNTON, and MARVEL, JJ., agree with this majority
opi ni on.

3 In conputing its credit for the 16,927 BCE s of gas
produced from both Devoni an shale and a tight formation,
petitioner used the 1995, rather than the 1994, inflation
adjustnent factor. See sec. 29(d)(2); I.R S. Notice 96-29, 1996-
1 CB 377, I.RS. Notice 95-26, 1995-1 C. B. 305. Accordingly,
petitioner overstated its 1994 credit for such gas by $639.
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FOLEY, J., dissenting: The majority m sconstrues the

unanbi guous | anguage of section 29. See generally United States

v. Merriam 263 U.S. 179, 187 (1923) (stating that tax statutes
are not to be extended by inplication beyond the clear inport of
t he | anguage used). Accordingly, | respectfully dissent.

1. Nunber of Barrel-of -G 1 Equival ents

Section 29(a) allows taxpayers a credit equal to $3
multiplied by “the barrel-of-o0il equivalent [BOE] of qualified
fuels” sold. Citing the legislative history, the magjority, in
essence, contends that a section 29 credit is based on the energy
content of the gas produced and sold. Although the |egislative
history states that the “credit is $3 for the production of each
unit of 5.8 mllion Btus of energy,"” H Conf. Rept. 96-817, at
140 (1980), 1980-3 C. B. 245, 300 (enphasis added), Congress
enacted a different conputation (i.e., the credit is $3

mul tiplied by the BCE of qualified fuels), and the |egislative

hi story does not take precedence over the statute.

The issue is: What was the BCE of the qualified fuels sol d?
During 1993 and 1994, S/V sold approximately 179,000 ncf (i.e.,
t housand cubic feet) of gas. The energy produced by this anpunt
of gas is equal to that produced by 32,410 barrels of oil (i.e.,
32,410 BOE). Section 29, however, does not sinply provide a
credit of $3 per BCE of enerqy. The credit is calculated by
mul tiplying $3 by “the barrel-of-oil equivalent of qualified

fuels” sold. Sec. 29(a) (enphasis added). Pursuant to section
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29, the 179,000 ncf of gas sold by S/Vis equal to 49,337 BOE of

qualified fuels: 32,410 BOE of gas produced froma tight

formation and 16, 927 BCE of gas produced from Devoni an shal e.

The sale of this gas neets the requirenents of two different
categories of qualified fuels (i.e., gas produced froma tight
formati on and gas produced from Devoni an shale), and section 29
does not provide that the BCOE s of dual qualified gas are counted
only once. While subsections (b) and (e) list limtations
relating to the credit, none of these limtations are applicable.

2. The I nfl ati on Adj ust nent

All of the gas sold by S/V was derived fromrock formations
that qualified as both Devonian shale and a tight formation. The
majority holds that a portion of S/V's credit is calcul ated
(i.e., adjusted for inflation) pursuant to the rules applicable
to gas produced from Devoni an shale. This holding, however, is
contrary to section 29(b)(2), which explicitly provides that “In

the case of gas froma tight fornmation, the $3 anount in

subsection (a) shall not be adjusted.” (Enphasis added.) |If the

credit is to be based on 32,410 BCE of gas, | agree w th Judge
Vasquez that S/Vis entitled to a credit of only $97,230 (i.e.,
$3 x 32,410 BCE) rather than the $143,964 all owed by the
majority.

The majority sidesteps this issue by “[considering]
respondent to have conceded” that the credit should be indexed.

This is an inaccurate characterization of respondent’s position.
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Respondent contends that S/Vis entitled to the greater of either
a credit based on the rules applicable to gas produced from a
tight formation (i.e., $3 x 32,410 BOE) or a credit based on the
rul es applicable to gas produced from Devoni an shale (i.e., $3
(adjusted for inflation) x 16,927 BOE). |ndeed, respondent’s
alternative position! is that if 32,410 BCE of S/V' s gas
qualifies for the credit, the credit is based on the rules

applicable to gas produced froma tight formation and, thus, not

adjusted for inflation. In addition, why should respondent be

considered “to have conceded this issue” when the issue was not
briefed by either party? |In support of its conclusion, the
majority cites cases that are not applicable. |In these cases,
the courts appropriately concluded that a taxpayer nmade a
concessi on when the taxpayer failed to address an issue that

previously had been raised. 2

' I'n his opening brief, respondent states: “In the pursuit
of fairness, respondent allowed S/V Drilling the .R C. § 29
credit for Devonian shale gas, since this credit was inflation
adj usted and, consequently, greater in anpunt than the credit
provided for tight sands gas.”

2 See Askew v. United States, 680 F.2d 1206, 1208 n.2 (8th

Cir. 1982) (stating that taxpayer “apparently concedes this point
because he makes no argument on appeal” relating to a fact that
the Governnent had established at trial); Levin v. Conm ssioner,
87 T.C. 698, 722-723 (1986) (stating that “petitioners have nmade
no argunent with respect to the other deductions” disallowed in
notices of deficiency), affd. 832 F.2d 403 (7th Cr. 1987);
Zi nmerman v. Conmi ssioner, 67 T.C. 94, 104 n.7 (1976) (stating
that petitioners nmade an allegation in their petition, but *at
trial and on brief they made no argunent in this regard and we
deemthemto have conceded this issue”).
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In sum the majority’s holding is contrary to section 29(a)
and (b)(2), not supported by case |aw, 2 and prem sed on a
m scharacterization of respondent’s position. W “are not at
liberty * * * to add to or alter the words enployed to effect a
pur pose whi ch does not appear on the face of the statute.”

Hanover Bank v. Conmm ssioner, 369 U. S. 672, 687 (1962).

Petitioner is entitled to a total credit of $148,011 (i.e., $3 X

49, 337 BOE) rather than the $143,964 allowed by the majority.

3 As support for the holding, the nmajority cites United
States v. Skelly Gl Co., 394 U S. 678 (1969), Charles Ilfeld Co.

V. Hernandez, 292 U S. 62 (1934), and United Tel ecoms., Inc. V.
Conmm ssi oner, 589 F.2d 1383 (10th G r. 1978). These cases,
however, are distinguishable because the applicable statutes or
regul ati ons prohibited doubl e deductions or credits. See United
States v. Skelly G1 Co., supra at 682-683 (reasoning that the
appl i cabl e sections of the Code and the case | aw devel oped under
t hose sections prohibited double deductions); Charles Ilfeld Co.
v. Hernandez, supra at 67 (concluding that the regul ati ons

prohi bited doubl e deductions); United Tel ecomms., Inc. v.
Conm ssi oner, supra at 1387-1388 (concluding that the applicable
| egi sl ative regul ati ons prohi bited double credits); cf. Transco
Exploration Co. v. Conmm ssioner, 95 T.C 373, 387 (1990) (holding
that, based on plain | anguage of the statute, the taxpayer was
entitled to a double benefit), affd. 949 F.2d 837 (5th G

1992) .
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VASQUEZ, J., dissenting: | agree with the majority’s
conclusion that (1) there are 32,410 BOE of natural gas which
constitute “qualified fuels” under section 29(c)(1) eligible for
the credit— 15,483 BCE solely attributable to the tight formation
and 16, 927 BCE from Devoni an shale and the tight formation; and
(2) petitioner is entitled to one credit for the 16,927 BOE of
natural gas produced from both Devoni an shale and the tight
formation. |, however, disagree with the majority’s holding that
(1) respondent has conceded that the credit should be indexed
under section 29(b)(2) for the 16,927 BCE of natural gas produced
from Devoni an shale and the tight formation; and (2) pursuant to
the concession, petitioner is entitled to index the credit.
Accordingly, | respectfully dissent.

Section 29(b)(2) generally provides for an inflation
adjustnent to the credit. Wthin that section, the statute
further provides that “In the case of gas froma tight formation
the $3 [credit] anmpbunt * * * shall not be adjusted [for
inflation].” It is a commonplace of statutory construction that
a specific provision will not be controlled or nullified by a
general one, particularly when the two provisions are

interrelated and closely positioned. See HCSC Laundry v. United

States, 450 U.S. 1, 6, 8 (1981). If gas is derived froma tight
formation, the statute specifically does not allow for indexing
of the credit. The 16,927 BCE of natural gas were produced, in
part, froma tight formation; therefore, petitioner is not

entitled to index the credit associated with this natural gas.



